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DIGEST 

A service member was paid Basic Allowance for Quarters 
(BAQ)  while assigned to the Officer Indoctrination School 
in Pensacola, Florida, at the rate of $373.70 per month 
f o r  the period September I, 1985, throuqh November 30, 
1985. She was actually entitled to BAQ at the rate of 
$238.50 from September I, 1985, through September 1 3 ,  1985, 
and at the reduced rate of $7.48 per month after occupying 
government quarters on September 14. Repayment of the J 

$380.35 overpayment for September is waived since the member 
did not receive Leave and Earnings Statements (LES) for that 
period and could not have known that she was being overpaid. 
Repayment of $441.29 cannot be waived, however, even though 
she did not receive an LES, since a member with a number 
of years of service should have known that her pay s h o u l d  
have decreased substantially upon moving into qovernment 
quarters. The member, therefore, is partially at fault f o r  
the overpayment. 

DRCI SIOR 

Lieutenant Wanda S. Janus appeals our Claims Group's partial 
denial of her request that an $821.64 overpayment to her be 
waived. We agree with our Claims Group's decision waiving 
repayment of $380.35 and disapproving waiver of $441.29. 

Following a number of years of service Lieutenant Janus 
was commissioned as a Limited Duty Officer on September I, 
1985, and was assigned to the Officer Indoctrination 
School in Pensacola, Florida. She was paid BAQ while 
stationed there at the rate of $373.70 per month for the 
period September 1, 1985, through November 30, 1985. She 
was actually entitled to BAQ at the rate of $238.50 from 
September 1, 1985, through September 13, 1985, and at the 
partial BAQ rate of $7.48 per month after occupying 
government quarters on September 14. The resulting 



overpayment t o  h e r  t o t a l l e d  $821.64. The Navy recommended 
t h a t  repayment of $380.25 ( t h e  amount s h e  was overpaid for  
t h e  month of September) be waived since s h e  d i d  not receive 
a Leave and Earnings Statement ( L E S )  and could not have been 
aware t h a t  s h e  was being overpaid.  However, they recom- 
mended t h a t  waiver of t h e  remainder be d e n i e d ,  claiming t h a t  
she had pas t  experience w i t h  pay reduct ion upon assignment 
t o  government q u a r t e r s  and, t h e r e f o r e ,  s h e  should have 
expected a l o s s  of pay upon moving i n t o  government q u a r t e r s  
t h i s  time as w e l l .  

Lieutenant  Janus claims t h a t  since she was not receiving 
LES she was n o t  aware of her en t i t l emen t s .  As a r e s u l t  s h e  
requested an a u d i t  of her pay account and was assured her 
pay was c o r r e c t  . 
A N A L Y S I S  AND CONCLUS I O N  

Sec t ion  2774 of t i t l e  1 0 ,  U n i t e d  S t a t e s  Code (19821, 
provides  a u t h o r i t y  t o  waive c e r t a i n  d e b t s  when c o l l e c t i o n  
would be aga ins t  e q u i t y  and good conscience and not i n  t h e  
b e s t  i n t e r e s t s  of t h e  Uni t ed  S t a t e s .  However, subsect ion 
2774(b) prec ludes  waiver i f  i n  t h e  opinion of t h e  
Comptroller General: 

". . . t h e r e  ex is t s ,  i n  connection w i t h  t h e  
c la im,  an i n d i c a t i o n  of f r aud ,  misrepresei12hcion, 
f a u l t ,  o r  l a c k  of good f a i t h  on t h e  p a r t  of t h e  
member. . ." 

W e  i n t e r p r e t  t h e  word " f a u l t "  a s  including something more 
than a proven over t  a c t  or omission by t h e  member. T h u s ,  
w e  cons ider  f a u l t  t o  ex is t  i f  i n  t h e  l i g h t  of a l l  t h e  f a c t s  
i t  i s  determined t h a t  t h e  member should have known t h a t  an 
e r r o r  ex i s t ed  and taken a c t i o n  t o  have it cor rec ted .  The 
s tandard  we employ is whether a reasonable  person should 
have been aware t h a t  h e  was receiving payment i n  excess  of 
h i s  proper e n t i t l e m e n t .  56 Comp. Gen. 943 ( 1 9 7 7 ) .  Persons 
r ece iv ing  excess payments acqu i r e  no r i g h t  t o  t h e  money, a r e  
bound i n  e q u i t y  and good conscience t o  make r e s t i t u t i o n ,  and 
have a du ty  t o  set  a s i d e  t h e  excess payments i n  order  t o  
make t h a t  r e s t i t u t i o n .  Dr . Richard E. Goodwin, B-201818, 
Aug. 18, 1981. 

In t h i s  ca se ,  we t h i n k  t h a t  a member w i t h  Lieutenant Janus'  
experience should have known t h a t  her pay should have 
decreased s u b s t a n t i a l l y  upon moving i n t o  government 
q u a r t e r s .  Even though s h e  d i d  not rece ive  LES, t h e  f a c t  
t h a t  her pay did not decrease should have a l e r t e d  Lieutenant 
Janus t h a t  her pay was i n c o r r e c t ,  e v e n  though o f f i c i a l s  t o l d  
her  t h a t  i t  was c o r r e c t .  The pay a u d i t s  t h a t  were performed 
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w o u l d  n o t  h a v e  shown t h a t  t h e r e  was a m i s t a k e  i n  pay i f  t h e  
o f f i c i a l s  were u n a w a r e  t h a t  s h e  had moved i n t o  g o v e r n m e n t  
q u a r t e r s .  

W e  agree w i t h  o u r  C l a i m s  G r o u p ,  t h a t  L i e u t e n a n t  J a n u s  may 
n o t  h a v e  known t h a t  s h e  was b e i n g  o v e r p a i d  i n  September: 
h o w e v e r ,  s h e  s h o u l d  h a v e  known t h a t  h e r  pay s h o u l d  h a v e  
decreased a f t e r  m o v i n g  i n t o  g o v e r n m e n t  q u a r t e r s .  Accord- 
i n g l y ,  w e  s u s t a i n  t h e  a c t i o n  of o u r  C l a i m s  G r o u p  i n  w a i v i n g  
t h e  claim of t h e  U n i t e d  S t a t e s  a g a i n s t  L i e u t e n a n t  J a n u s  i n  
t h e  a m o u n t  of $380.35 a n d  d e n y i n g  w a i v e r  i n  t h e  a m o u n t  of 
$ 4 4 1 . 2 9 .  

of t h e  U n i t e d  S t a t e s  
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